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ANALYSIS

New Statute Requires Training of Custody Evaluators by the
Coalition Against Domestic Violence
The practical effect of the newly passed legislation is that litigants will incorporate the phraseology of the statute
into their custody wars. Children and their parents will be forced to remain in the limbo of divorce and custody
proceedings even longer.

February 06, 2023 at 10:00 AM

By Peter E. Bronstein, Eric A. Buckley and Meredith L. Strauss | February 06, 2023 at 10:00 AM

Recently we wrote a piece called “Divorce Purgatory—Cohabitating While Litigating” about how divorcing couples are
often forced to remain together while their cases are litigated because of factors discouraging or preventing their
separation. We identified as one cause of Divorce Purgatory the lengthy delays in determining custody disputes, in part
due to the required forensic evaluations which often take over a year to complete. There is yet another new reason why
couples will continue to languish in that state.

The Governor has now signed into law mandatory training for all forensic evaluators appointed by the courts in custody
matters. (2022 Session Laws of New York Chapter 740 goes into effect on June 21, 2023.) The new law requires court-
appointed forensic evaluators to undergo biennial training in a lengthy list of topics ostensibly related to domestic
violence and child abuse. The new legislation won’t help shorten the stay Divorce Purgatory.

The first clause of the new law closes a loophole in the statutory scheme by requiring that any forensic evaluator
appointed in a custody matter be a psychologist, social worker, or psychiatrist who is licensed in New York. See the
Committee Report for 2021 New York Assembly Bill 2375. We have no quarrel with that aspect of the law.

However, the new statute then says that such professionals are no longer qualified to be appointed without a
certification of completing a training program provided by a not-for-profit entity called the “New York State Coalition
Against Domestic Violence”, which must be obtained every two years.

The new law directs New York State’s Office for the Prevention of Domestic Violence to contract with the Coalition to
develop and provide the training. There is nothing in the law that would limit the amount of time or expense that the
Office and Coalition could impose on forensic evaluators seeking to be qualified. (In Maryland, a similar bill has
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proposed 60 hours of initial training plus 10 additional hours every two years for professionals handling cases involving
domestic violence. See Jaffe-Geffner, Nina, “Gender Bias in Cross-Allegation Domestic Violence-Parental Alienation
Custody Cases: Can States Legislate the Fix?”, 42.1 Columbia Journal of Gender and Law 58, 90 (2021)).

The act makes no accommodation for any professional’s prior training, certification, educational background, or years of
experience, even though all such professionals have already met the requirements of obtaining their degrees and
licenses. Conversely, the law does not require any person teaching this remedial course to have any expertise or
licensure. Moreover, the statute does not require that the training be based upon peer-reviewed literature or indeed on
any professional or scientific standards whatsoever. The transparent purpose—beyond fee-raising—is to indoctrinate
these already accredited and licensed, court-vetted professionals with the point of view favored by the Coalition: that
abuse is a dominant concern in virtually all custody disputes.

The training specifics are set out in section (o) of chapter 740 as follows:

“Such training shall include, but not be limited to, a review of: relevant statutes; case law and psychological definitions
of domestic violence; coercive control and child abuse; the dynamics and effects of domestic violence and child abuse,
including but not limited to, emotional, financial, physical, technological and sexual abuse; the barriers and fears
associated with reporting domestic violence and child abuse and why victims may not have documented evidence of
abuse; tactics commonly used by one party to induce fear in another party or child, including verbal, emotional,
psychological, and/or economic abuse, isolating techniques, coercive control, and monitoring of a partner’s location and
activities; litigation abuse and demands for custody or joint custody in order to pressure the partner to return or punish
the partner for leaving; trauma, particularly as it relates to sexual abuse and the risks posed to children and the long-
term dangers and impacts imposed by the presence of adverse childhood experiences; the increased risk of escalating
violence that occurs during child custody proceedings; and the danger of basing child custody decisions on claims that
a child’s deficient or negative relationship with a parent is caused by the other parent.”

This language is overbroad, vague, and uses loaded, unscientific, and undefined terms, which seem designed to
encourage a finding that one parent is abusive. In addition to signaling this bias in several areas, the wording will be
seized upon by litigants to shape their positions in submissions to and meetings with the forensic evaluator. Domestic
violence is a serious threat to its survivors, but the nebulous terms in this statute trivialize the very violence that the
Coalition is otherwise concerned with preventing.

A few examples of the flaws in the extensive list of topics:

“[P]sychological definitions of domestic violence” is an odd turn of phrase for a training subject since domestic violence

is not a clinical entity described in the classification manuals—DSM-V and ICD-10—and its definition is semantic and

legal, not psychological. See, e.g., Bunston W, Franich-Ray C, Tatlow S., A Diagnosis of Denial: How Mental Health

Classification Systems Have Struggled to Recognise Family Violence as a Serious Risk Factor in the Development of

Mental Health Issues for Infants, Children, Adolescents and Adults, Brain Sci. 2017 Oct 17;7(10):133.

“Coercive control” is not defined in the statute (nor in the DSM-V or ICD-10) yet is deemed equivalent to child abuse by

this statute. Without a definition, this nebulous term could be ripe for misuse by custody litigants. It is sure to become

the new buzzword in submissions to forensics, as with “parental alienation” and “narcissism”.

The statute ties together various sub-categories of emotional, financial, physical, technological, and sexual abuse (none

of which are defined). Equating financial abuse or technological abuse with physical violence and sexual abuse is hardly

intuitive. Are forensics meant to treat them the same way?

Next, the forensic evaluator trainees are to learn about tactics used by one party to induce fear in the other, which may

include “other forms of abuse including economic abuse” and “monitoring of a partner’s location and activities”.

Litigators will now use the phrase “economic abuse” as a weapon where a spouse refuses to meet the financial

demands of the other, no matter how aggressive or unrealistic those demands are. Monitoring a spouse must be

narrowed as a concept and not doing so suggests that perhaps common apps such as Find My iPhone or Life360 might

qualify. A forensic does not need specialized training to understand it is abusive behavior to surreptitiously put a GPS

tracking device in your partner’s overcoat. But some monitoring is part of being a couple—a partner who stays out all

night and staggers home at 4 a.m. reeking of alcohol, should not be able to complain that asking where they have been

is “abusive monitoring” and no specialized training is required on that issue either.

The training is also to include “the barriers and fears associated with reporting domestic violence and child abuse and

why victims may not have documented evidence of abuse.” Recent legislation added domestic violence as a factor to
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be considered in equitable distribution under the Domestic Relations Law, which already may incentivize parties to

make accusations of domestic violence to enhance their financial claims. This statute encourages unsupported claims

of abuse in a custody context. Forensic evaluators already rely on inadmissible hearsay evidence in writing reports

which is not “documented”, and the practice has therefore been widely criticized by trial lawyers used to the rules of

evidence. This statute legitimizes that practice by its reflection that the training must sensitize the listener to

determining the “truth” without “documented evidence” from an interested party. The better approach would be to

encourage a forensic evaluator to evaluate the credibility of the witness based upon the evidence provided and to

carefully note in any report where such evidence is missing.

Another training subject is “litigation abuse”—a broad, undefined term that will only encourage custody litigants to point

fingers at one another in the forensic process. The court is already empowered to issue appropriate sanctions for

litigation misconduct. Forensic evaluators are not judges and cannot be successfully trained to evaluate litigation

conduct.

Evaluators are also to receive training on whether demands for custody or joint custody are means of “pressuring a

partner to return” or to “punish the partner for leaving”. The implication is that a claim for joint custody is nothing more

than a potential means of “pressure” or “punishment”. The wording suggests that a parent should not seek equal time

with, and decision-making authority for, their children (or risk being labeled an abuser). Not to mention the implicit

discouragement of spouses’ efforts to reconcile—despite the State’s supposed interest in keeping families together.

While these are only training subjects, the inference must be made that the Legislature believes these are substantive

concerns.

The training is also to cover trauma and the “long-term dangers and impacts imposed by the presence of adverse

childhood experiences”. Forensic custody evaluators, who after all are mental health professionals vetted by the court

system to work in this specific context, have devoted their working lives to studying and educating courts on those very

subjects. A few hours of training by the Coalition will not suddenly enlighten them.

The final item for re-education is “the danger of basing child custody decisions on claims that a child’s deficient or
negative relationship with a parent is caused by the other parent.” This addresses a very hot topic in the custody field
called “parental alienation”—that is, the claim that one parent has deliberately manipulated a child into favoring that
parent and rejecting the other.

Courts have eliminated any default award of custody to one parent (historically, in heterosexual relationships, a
presumption that custody should go to the mother). Partly because child support is awarded to the parent with primary
physical custody, litigation over custody has become increasingly pervasive. Parental alienation has become a
commonly used weapon in these cases. Simply writing a statute that instructs forensic evaluators to ignore it and deem
its recognition as dangerous doesn’t make deliberate parental alienation go away and the statute potentially rewards the
bad actor and encourages that reprehensible conduct.

The new law takes the unequivocal position that there is a “danger” of awarding custody based on a parental alienation
claim. There is no condemning of parental manipulation or the alienating behavior. Nor is there mention of cases where
a parent presents evidence (rather than a mere “claim”) that alienating behavior has occurred. The training is designed
to encourage the forensic evaluator to ignore it.

A forensic evaluator is supposed to be a neutral professional appointed to make observations and recommendations
concerning custody which will assist the court in making a final determination based upon the evidence presented at
trial. Court-appointed forensic evaluators are not supposed to favor one party or the other. They are not supposed to
have preconceived biases to assume that there is domestic violence, or that one party is oppressing the other. They are
supposed to examine, for example, a claim of parental alienation within the context of the facts of the case, and not
assume that a finding of alienation is dangerous.

Query as to whether a forensic evaluator may be removed from a court appointment list if they disagree with the point of
view espoused by the Coalition during this training? Or whether they can be flunked and not certified if they espouse
any objection to the Coalition’s position? Will courts also be expected to follow the legislative policy established by this
training statute?

Rather than being motivated by the best interests of the child, which are supposed to be at the center of custody
determinations, this legislation gives the Coalition a perpetual source of funding and a right to impose its agenda on the
forensic evaluation process.
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Kyra’s Law

A related piece of legislation, which is pending in committee, Kyra’s Law (A.B. 5398/S.B. 7425) was named after the
unbelievably horrific circumstances of a child’s murder at the hands of her father during the father’s parenting time; but
contains provisions that have little to do with addressing the tragedy.

Kyra’s Law, like Chapter 740, would require domestic violence education for certain individuals involved in child-custody
decision-making. Kyra’s Law uses much of the same language to describe this education as the enacted law does,
although under Kyra’s Law, judges and “other court professionals”—rather than solely forensic evaluators—would be
mandated to receive the training. Since the decision makers rely heavily on forensic evaluators, those who saw Kyra’s
Law stall in committee undoubtedly saw a benefit in passing Chapter 740. See Report of the Blue-Ribbon Commission
on Forensic Custody Evaluations Delivered to Governor Kathy Hochul December 2021, pg.4. Even without forcing the
judges to get directly trained, the effect is the same because the evidence presented will be seen through similar filters.

Kyra’s Law also contains several provisions that support gender bias in custody disputes.

First, the draft law says that before making any custody order, the court must determine the “safety of the child” by
considering factors including “(b) the negative consequences associated with separating the child from its primary
attachment figure.” The bill defines “primary attachment figure” to “take[] into consideration which parent provided most
of the child care during the first two years of the child’s life.” This suggests that it is unsafe to separate a child of any age

from the parent who provided most of the child care during infancy, and requires a court to make a contrary finding
before granting parenting time to the other parent. Empirically, in the majority of cases involving opposite-sex parents,
the parent who provided most of the child care during infancy will be the mother. See Bailey, W. T. (1994). A longitudinal
study of fathers’ involvement with young children: Infancy to age 5 years. Journal of Genetic Psychology, 155, 331-339;
Pleck, J. H., & Masciadrelli, B. P. (2004). The bill therefore places a greater burden on fathers seeking parenting time
with their children. The bill would reincarnate the presumption in favor of the mother.

Second, Kyra’s Law explicitly attacks the concept of parental alienation and has multiple provisions designed to stamp
out any consideration by courts of alienating behaviors, almost as if such behaviors were condoned. The draft law
states that “parental alienation” is a “non-scientific theory” and directs that courts receive education regarding the “harm
that courts may do to children” by relying on that theory. It is at best controversial to claim that parental alienation lacks
a scientific basis; at worst, this would establish misinformation as Legislative proclamation. Some experts argue that the
concept of parental alienation is supported by a robust scientific literature; many judges throughout the United States
have ruled evidence of alienation admissible. See Richard Warshak, Institute for Family Studies, New Research on the

Science of Parental Alienation. Our courts should be allowed to consider all the relevant evidence.

Kyra’s law directs that a child shall not be separated from its “primary attachment figure for the purpose of improving a
deficient relationship with the other parent.” There is no exception if that deficient relationship is caused by the primary
attachment figure. And a child cannot be expected to get to know the other parent if not allowed to be with him.

Kyra’s Law even says that “concerns regarding unconscious or subliminal parental alienation” shall not be admissible
and shall not be considered. It is unclear how courts could interpret this restriction considering the bill’s blanket rejection
of parental alienation as a theory, nor are these terms remotely clear—and of course they are not defined in that
proposed statute.

Since parental alienation claims are much more frequently asserted by fathers than mothers, the strong anti-alienation
provisions of Kyra’s Law would have a disproportionate, negative impact on fathers. See Block, J. J., & Christakos, A.
(2015). Parental Alienation: The Handbook for Mental Health and Legal Professionals. Routledge.

https://ifstudies.org/blog/new-research-on-the-science-of-parental-alienation
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Both the enacted law Chapter 740 and the yet to be enacted Kyra’s Law assume a conflict between claims of domestic
violence (usually asserted by mothers and essentially assumed by the lawmakers to be true in most cases) and claims
of pathological alienation (usually asserted by fathers and essentially assumed by the lawmakers to be false). These
bills encourage decision-makers to ignore allegations of alienating behaviors, ostensibly because men are wielding
false claims of alienation to deflect and retaliate against women’s claims of domestic violence against them.

There has been a chorus of opposition to Kyra’s Law from New York’s matrimonial bar, including criticism of the
educational provisions. For example, Adam John Wolff and Lee Rosenberg, two leaders of that bar, published an article
in these pages highlighting the many defects of Kyra’s Law including the “unworkable and untenable educational
provisions” and the use of “psychological terminology which is problematic and oversimplified” (and most of which use
occurs in the educational provisions). Adam J. Wolff & Lee Rosenberg, Proposed Kyra’s Law, While Well Intentioned, Is

Flawed and Creates Barriers to the Justice It Seeks To Implement, NYLJ, May 18, 2022. Since the newly passed Chapter
740 contains virtually the same educational provisions and psychological terminology as Kyra’s Law, the criticism by
Messrs. Wolff and Rosenberg should apply with equal force to Chapter 740.

Conclusion

The practical effect of the newly passed legislation is that litigants will incorporate the phraseology of the statute into
their custody wars. Children and their parents will be forced to remain in the limbo of divorce and custody proceedings
even longer. The jargon and training will result in forensic evaluations that are longer and more attenuated. Evaluators
may become scarce as some will undoubtedly eschew the new requirements. And Kyra’s Law, if passed, would present
even more difficulties for a vastly overburdened system. The new statute is an unnecessary, confusing, and harmful
piece of legislation that should be repealed, and Kyra’s Law should not be passed.

Peter E. Bronstein is managing member of Bronstein Van Veen LLC. Eric A. Buckley and Meredith L. Strauss are

associates at the firm.


