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EXPERT OPINION

Divorce Purgatory—Cohabiting While Litigating
A discussion of the issues involved when divorcing spouses need to stay together in the home after
commencement of divorce proceedings.
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A bad marriage is a terrible thing. One of the blessings of a divorce is that it resolves the unhappiness and allows the
spouses to move on with their lives. However, physical separation, which is sweet relief for people whose relationships
have run their course, turns out to be unavailable during the pendency of some of the most contentious divorces
because of perverse legal incentives which hold the parties together in the same household during what can be an
incredibly tense and hostile time.

Courts Are Overwhelmed

Because of the sheer number of matters assigned to each judge, judicial resolution of even temporary applications for
maintenance, custody or for possession of a home take months or even years after a divorce summons is issued, often
while the parties remain living in the same residence. See Alan Feigenbaum and David Saxe, Private Judges: How New

York Can Unclog the Backlog, NYLJ, Dec. 9, 2022 (explaining that the overburdened system has led to delays of one or
two years to get a trial date before a special referee). The drama of this unnatural home life only intensifies when
children become the focus of the emotional tension within the home.

Two reasons drive spouses to stay together after commencement of divorce proceedings: one relates to economic
issues, and the other to child custody although they are often entwined.

Setting a Precedent

It is sometimes hard to fathom how much misery a person is willing to absorb to save a few dollars. In a divorce, both
sides game the system to get the best economic result. The perception of how the law will view a change in their
circumstances motivates them to act “appropriately.” Since lifestyle is an important factor for determining maintenance
(alimony) and child support, spouses seeking such payments don’t want to appear to have become less needy. See
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DRL §236(B)(5-a)(h)(1)(k); Hartog v. Hartog, 85 N.Y.2d 36, 50-51 (1995); Ferdinand v. Ferdinand, 215 A.D.2d 350 (2d
Dept. 1995) (“[A] court must make the financial need of the spouse requesting pendente lite maintenance its primary
consideration.”). But moving out of the marital home to a cheaper home may cause a court to conclude that the parties
are okay to downsize the lifestyle. There may be real consequences to a new normal of having lower overall expenses
including lower rent or common charges and taxes and reduced upkeep of all sorts: fewer accoutrements; fewer dinner
parties; and less household help.

Of course, two homes cost more than one, and there might not be enough money to go around if each party is resisting
any voluntary reduction in expenses. The converse is true as well in that the payor does not want to increase the total
payments for fear that it will cost twice: once when paid and secondly, because it sets a precedent for future payments.
Hence, the parties themselves decide to remain in place rather than risk the compound effect upon future support
payments.

Unlike some other states, New York’s Domestic Relations Law does not allow interim distributions of marital property
which would otherwise enable a spouse to purchase a replacement residence before the ultimate resolution of the
financial issues. Sloan v. Sloan, 127 A.D.2d 650 (2d Dept. 1987) (noting the absence of any statutory authorization for
an interim distribution of marital assets); Gordon v. Gordon, 278 A.D.2d 274 (2d Dept. 2000) (affirming lower court’s
denial of husband’s motion for interim distribution of marital assets); J.E. v. T.E., 35 Misc.3d 1233(A), 2012 WL 1971141
(Sup. Ct. Nassau County, June 1, 2012) (Palmieri, J.) (citing Gordon in reaching the same conclusion).

Other states such as North Carolina permit interim equitable distributions. Similarly, the court cannot force the
liquidation of an existing residence (absent the parties’ agreement) to free up cash. Consequently, the spouse wanting
to move out might not have sufficient resources to replicate an expensive home. See, e.g., JTP v. SJ, 74 Misc.3d
1225(A), 4 (Sup. Ct. New York County, March 15, 2022) (Chesler, J.) (wife, the income-earning spouse, voluntarily
moved from the marital residence into an $8,500 per month rental, and the court commented that “the parties and
counsel should discuss an immediate sale of the marital residence in order to reduce everyone’s overhead/monthly
obligations so that the parties can live in two homes in accordance with their means.”). The couple therefore stays
united in misery, often miring their children in an awkward détente under one roof while the finances are sorted.

The application of the “marital standard of living” factor may not be as draconian as clients envision. At trial, a party may
explain why the temporary necessity for separation has skewed the economic situation. After all, one can hope that the
judge is neither impractical nor easily duped, but is it a risk worth taking? That is where and why the calculus of misery
vs. cost arises.

Custody Issues Compound the Problem

Also inspiring the parties to continue living together is the fear of losing custody of the children. When there is a fight
over custody, the courts cannot order one of the warring parents to leave home absent an evidentiary hearing or a
voluntary parenting agreement. If the parents are fighting over the children, it works like this: the appellate case law
says that where material facts are in dispute, the court cannot make a custody order of any kind—even a temporary
order—without holding an evidentiary hearing to resolve the disputed facts. S.L. v. J.R., 27 N.Y.3d 558 (2016); Shoshanah

B. v. Lela G., 140 A.D.3d 603, 606 (1st Dept. 2016) (“Modification of custody or visitation, even on a temporary basis,
requires a hearing absent a showing of an emergency.”); Mercedes E. v. Dexter R.N., 197 A.D.3d 1038 (1st Dept. 2021)
(an example of the very limited, non-substantive change to a custody disposition that can be made without a hearing
based on the court’s having “sufficient relevant information”).

Obviously, if there is a fight over custody rights, there is a dispute over many basic issues such as who is the better
caregiver, who is more competent to make important decisions and who can better supervise their day to day spiritual,
educational, and physical wellbeing. Where parents dispute custody, the court must hold a hearing.
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It would be one thing if parents disputing custody could obtain an expedited, limited hearing to enable the court to issue
a temporary parenting time order. The courts generally don’t have the time of accommodate that need. Further
complicating these applications is the court’s ever more frequent reliance on forensic custody evaluations by a mental
health professional. Report of the Blue-Ribbon Commission on Forensic Custody Evaluations Delivered to Governor

Kathy Hochul, December 2021, pg.4 (last accessed Dec. 12, 2022).

With limited exceptions, such as when one parent alleges physical abuse by the other, judges do not want to hold a
custody hearing without the forensic report. See, e.g., Ekstra v. Ekstra, 49 A.D.3d 594, 595 (2d Dept. 2008) (observing
that “[i]n custody disputes, the value of forensic evaluations of the parents and children has long been recognized …”
and ruling that the lower court should not have made a custody determination without first receiving the report of the
forensic); Brown v. Simon, 123 A.D.3d 1120, 1122, 1 N.Y.S.3d 238, 242 (2d Dept. 2014) (ruling that lower court erred in
failing to order forensic evaluations of the parties, their living environments, and the subject child prior to issuing custody
decision); Koppenhoefer v. Koppenhoefer, 159 A.D.2d 113, 116 (2d Dept. 1990) (finding that the lower court’s custody
order lacked a substantial basis pursuant to law because, among other reasons, the court failed to order updated
evaluations and noting that “[i]t is well settled that to formulate a sound basis the court should seek the expertise of
other professionals.”).However, these reports take months or over a year to complete, so that there is no shortcut to an
expeditious hearing.

A spouse cannot with impunity just take the children and move out. Hence, the parties stay in the same home en

famille. Here again, the perception of how the court will interpret a parties’ actions makes a compelling basis for staying
put. Moving out and leaving the children behind with the other parent, could be potentially fatal to a custody application
because it demonstrates that you are comfortable that nothing so terrible will occur in your absence. (New York County
Supreme Court Justice Douglas E. Hoffman acknowledged this issue in David v. Stephanie, where he concluded that
custody could be tried, and a “prospective” custody determination made while the parties remained living together. 73
Misc.3d 319 (Sup. Ct. New York County, July 18, 2021).)

Don’t Leave Home

The only option to bypass a hearing is to enter into a “parenting agreement.” “Don’t leave home without one”—if you do,
you may not see your kids for months. However, where parties won’t or cannot agree, there will never be a parenting
agreement. There must be a parenting order. Except in extreme circumstances such as overt violence, the court will not
make a parenting order which directs one of the parties out of the home without an evidentiary hearing.

The net result of this matrix is that parties who cannot agree on a temporary parenting time schedule cannot separate
from each other until the court resolves custody after a trial. The irony is that people who are unable to agree on a
temporary parenting schedule are the last people in the world who should be living together with their children in the
same household. Children in these settings suffer, and they may incur lasting psychological damage. See, e.g., C.
Valeggia and R. Repetti, Parental conflict and children’s cognitive development, Journal of Marriage and Family, 71(3),
522-36 (2009); KA Rhoades, Children’s responses to interparental conflict: A meta-analysis of their associations with

child adjustment, Child Development (2008).

Our firm has had several intensely litigated cases in which the parties remained living together in the main marital home
for more than a year after commencement of divorce even though both sides, as well as the attorney-for-the-children,
insisted this cohabitation was detrimental to the children’s welfare. In each case, the court refused to intervene without a
hearing. A review of recent published decisions by Downstate matrimonial judges suggests that extended cohabitation
of litigating parties has become common. P.M. v. M.M., 71 Misc.3d 666, (Sup. Ct. New York County, March 3, 2021)
(Hoffman, J.); Dworkin v. Dworkin, 605518/2020, NYLJ May 14, 2021 (Sup. Ct. Suffolk County, May 7, 2021) (Joseph,
J.) (denying wife’s application for exclusive occupancy of the marital residence and noting that the court is unable to
resolve custody without the benefit of a full hearing); E.C. v. A.C., 54 Misc.3d 1226(A) 1 (Sup. Ct. Queens County, Feb.
16, 2017) (Jackman Brown, J.); V.P.W. v. S.D.W., 47 Misc.3d 1214(A), (Sup. Ct. Nassau County, April 23, 2015) (Maron,
J.); Gutherz v. Gutherz, 43 Misc.3d 1225(A) (Sup. Ct. Kings County, May 14, 2014) (Sunshine, J.); A.L. v. R.D.,

https://ocfs.ny.gov/programs/cwcs/assets/docs/Blue-Ribbon-Commission-Report-2022.pdf


1/25/23, 4:49 PM Divorce Purgatory—Cohabiting While Litigating | New York Law Journal

https://www.law.com/newyorklawjournal/2023/01/13/divorce-purgatory-cohabiting-while-litigating/ 4/5

350649/06, NYLJ 1202720364993, at *1 (Sup. Ct. New York County, Feb. 26, 2015) (Sattler, J.) (citing after-trial
decision by Justice Gesmer in which that Justice noted that the parties continued to occupy the marital residence
together.).

Prenuptial Agreements Don’t Help

Recently, we represented the father of two children in an extraordinarily acrimonious divorce and custody battle. His
prenuptial agreement with the children’s mother required her to vacate his separate-property real estate within 90 days
of a divorce action being served. The deadline expired, she refused to vacate his high-value Manhattan apartment,
which he wanted to sell, and we applied to court to enforce the agreement. The court upheld the agreement and
reiterated that under its terms, the wife was required to vacate the husband’s apartment within 90 days. But sure
enough, the court “suspended” her obligation because the court found that it could not separate the parties without
making a custody order; it could not make a custody order without holding a hearing; and it could not hold a hearing
without the forensic report, which was many months off. (The Decision specified that trial dates would be set after the
receipt of the forensic report.)

A perfectly valid prenuptial agreement providing for substantial payments may be of little value without a parenting
agreement in place. One might conclude that the answer is to draft a parenting agreement at the time of the prenuptial,
as a default agreement which could spring into being upon the commencement of a divorce action, but such a
contingent agreement would not be enforceable under circumstances involving contested child-related allegations for all
the reasons which compel an evidentiary hearing in the first place.

The court in our case observed that the husband’s right to promptly secure possession of his property under the
agreement was inextricably bound up with custody and subordinated to the children’s interests.

This points to a broader issue for prenuptial agreements. A party to such an agreement may wish to ensure that in the
event of a divorce, they can quickly secure possession of real estate that they brought into the marriage or purchased
with their separate funds. Many agreements reflect this aim, providing for the spouses to vacate one another’s
residences within a given timeframe—30 or 60 days is typical. Now lawyers must advise their clients that such
provisions may be nullified when the couple has a child. By simply refusing to settle custody, a spouse can continue to
occupy the other’s residence for many months, if not years, creating significant leverage to extract ultra vires benefits
from the other party.

Some Suggestions

To address these anomalies, we offer a legislative proposal, a judicial suggestion, and a practice pointer:

1. Legislation should be introduced to amend the Domestic Relations Law Section 236(B) by providing specific statutory
authorization for the court both to make a preliminary and provisional equitable distribution of property incident to the
pending divorce to allow a party to secure alternate housing or for other interim purposes and, further, in determining
maintenance, to disregard any post-separation reduction in lifestyle stemming from a litigant’s voluntarily moving out of
the marital residence(s).

2. Where the parties would separate but for their inability to resolve temporary parenting-time, the court should schedule
a limited emergency hearing to establish parental fitness for a temporary custody-splitting arrangement with the explicit
purpose of separating the parties. Since this might also require having additional judges or referees authorized to hold
such hearings, we propose a statutory scheme which would allow the appointment of private judges to make
emergency recommendations on these points which the judge could confirm into a temporary custody order.



1/25/23, 4:49 PM Divorce Purgatory—Cohabiting While Litigating | New York Law Journal

https://www.law.com/newyorklawjournal/2023/01/13/divorce-purgatory-cohabiting-while-litigating/ 5/5

NOT FOR REPRINT

Copyright © 2023 ALM Global, LLC. All Rights Reserved.

3. Lastly, prenuptial agreements can state that in the event of divorce and a party is to retain a particular residence, that
if the estranged spouse refuses to leave the other’s home based upon a custody issue, payments under the agreement
are suspended or adjusted to reflect the inconvenience and possible economic damage arising from that refusal. If,
however, the refusal to leave is based upon the best interest of the children, care must be taken to not penalize a
spouse for defending those interests as doing so could render the agreement unconscionable which is the draconian
result that is to be avoided at all costs. Consequently, the prenuptial agreement has limited effectiveness to solving
divorce purgatory.

Peter E. Bronstein and Eric A. Buckley are attorneys at Bronstein Van Veen.

 


